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(g) The mdrviduaf applying for benefits m a suc-
cessive benefit year has had Subsequent employment 
since the effective date of the preceding benefit year 
equal to at least six times his weekly benefit 
amount, in insured work, and his total wages and 
employment experience in his base period meet the 
requirements specified in Subsection (0- tfS7 
35-4-4.5. Eligibility for benefits after receiving 
workmen's compensation or occupational disease 
compensation. 
Notwithstanding any requirements involving base 
periods or other such benefit compensationai factors 
as provided under chapter 4, Title 35, a person who 
has had a continuous period of sickness or injury 
for which he was compensated under the workmen's 
compensation or the occupational disease laws of 
this state or under federal taw shall, if he is other-
wise eligible, thereafter be entitled to receive such 
unemployment compensation benefits as he would 
have been entitled to receive under the law and 
regulations based on his potential eligibility at the 
time of his last employment; provided, however, 
that his benefit rights shall not be preserved under 
this provision unless he files a claim for benefits 
with respect to a week not later than the fourth 
calendar week of his unemployment occurring after 
the end of such continuous period of sickness or 
injury; and he files such claim with respect to a 
week within the 36-month period immediately 
following the commencement of such period of sic-
kness or injury. i m 
35-4-5. Ineligibility for benefits. 
An individual is ineligible for benefits or for 
purposes of establishing a waiting period: 
(a) For the week in which the claimant left work 
voluntarily without good cause, if so found by the 
commission, and for each week thereafter until the 
claimant has performed services in bona fide 
covered employment and earned wages for those 
services equal to at least six times the claimant's 
weekly benefit amount. A claimant shall not be 
denied eligibility for benefits if the claimant leaves 
work under circumstances of such a nature that it 
would be contrary to equity and good conscience to 
impose a disqualification. 
The commission shall, in cooperation with the 
employer, consider for the purposes of this act the 
reasonableness of the claimant's actions, and the 
extent to which the actions evidence a genuine con-
tinuing attachment to the labor market in reaching a 
determination of whether the ineligibility of a clai-
mant is contrary to equity and good conscience. 
Notwithstanding any other provision of this 
section, a claimant who has left work voluntarily to 
accompany, follow, or join his or her spouse to or 
in a new locality does so without good cause for 
purposes of this subsection. 
(bXl) For the week in which the claimant was 
discharged for just cause or for an act or omission 
in connection with employment, not constituting a 
crime, which is deliberate, willful, or wanton and 
adverse to the employer's rightful interest, if so 
found by the commission, and thereafter until the 
claimant has earned an amount equal to at least six 
times the claimant's weekly benefit amount in bona 
fide covered employment. 
S' (2) For the. week in which he was discharged for 
dishonesty constituting a crime in connection with 
his work as sjiown by the facts together with his 
admission* or as shown by his conviction in a court 
of competent jurisdiction of a- crime in connet 
with that dishonesty and for the 51 next folk? 
weeks. If by reason of his alleged dishonest 
connection with his work, the individual is he! 
legal custody or is free on bail, any determinatic 
his eligibility shall be held in abeyance pendinj 
release or conviction. 
(c) If the commission fmds that the claimant 
failed without good cause to properly apply 
available suitable work, to accept a referral to 
able work offered by the employment office, < 
accept suitable work offered by an employer on 
employment office. The ineligibility continues 
the claimant has performed services in bona 
covered employment and earned wages for the 
vices in an amount equal to at least six times 
claimant's weekly benefit amount. A claimant 
not be denied eligibility for benefits for failui 
apply, accept referral, or accept available sui 
work under circumstances of such a nature tt) 
would be contrary to equity and good conscien 
impose a disqualification. 
The commission shall consider the purpose 
this act, the reasonableness of the claim 
actions, and the extent to which the actions evic 
a genuine continuing attachment to the labor m. 
in reaching a determination of whether the in 
bility of a claimant is contrary to equity and 
conscience. 
(1) In determining whether or not work is 
able for an individual, the commission shall coo 
the degree of risk involved to his health, safety 
morals, his physical fitness and prior training 
prior earnings and experience, his length of u 
ployment and prospects for securing local wo 
his customary occupation, the wages for si 
work in the locality, and the distance of the 
able work from his residence. 
Prior earnings shall be considered on the bai 
all four quarters used in establishing eligibility 
not just the earnings from the most recent empl 
The commission shall be more prone to find 
as suitable the longer the claimant has been u 
ployed and the less likely the prospects are to s 
local work in his customary occupation. 
(2) Notwithstanding any other provision o 
act, no work is suitable, and benefits shall n< 
denied under this act to any otherwise eligible 
viduai for refusing to accept new work under a 
the following conditions: 
(i) if the position offered is vacant due 
ctly to a strike, lockout, or other labor dispute; 
(if) if the wages, hours, or other conditio 
the work offered are substantially less favoral 
she individual than those prevailing for similar 
in the locality; 
(iii) if as a condition of being employe 
individual would be required to join a con 
union or to resign from or refrain from joimn 
bona fide labor organization. 
(d) For any week in which the commission 
that his unemployment is due to a stoppage of 
which exists because of a strike involving his j 
class, or group of workers at the. factory or es 
shment at which he is or was last employed. 
(I) If the commission finds that a strik 
been fomented by a worker of any employer, 
of the workers of the grade, class, or groi 
workers of the individual who is found to be a 
to the plan, or agreement to foment a strike, 
be eligible for benefits. However, if the comm 
finds that the strike is caused by the failu 
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refusal of any employer to conform' to the provis-
ions of any law of the state of Utah or of the 
United States pertaining to hours, wages, or other 
conditions of work, the strike shall not render the 
workers ineligible for benefits. 
(2) If the commission finds that the employer, 
his agent or representative has conspired, planned, 
or agreed with any of his workers, their agents or 
representatives to foment a strike, that strike shall 
not render the workers ineligible for benefits. 
(3) A worker may receive benefits if, subseq-
uent to his unemployment because of a strike as 
defined in Subsection (d), he has obtained employ-
ment and has been paid wages of not less than the 
emoaar specified ia Subsection 3f-4-3(d) dad has 
worked as specified in Subsection 35-4-4(0. 
During the existence of the stoppage of work due to 
this strike the wages of the worker used for the 
determination of his benefit rights shall not include 
any wages he earned from the employer involved in 
the strike. 
(e) For each week with respect to which the clai-
mant willfully made a false statement or represent-
ation or knowingly failed to report a material fact 
to obtain any benefit under the provisions of this 
act, and an additional 13 weeks for the first week 
the statement or representation was made or fact 
withheld and six weeks for each week thereafter; the 
additional weeks not to exceed 49 weeks. The addi-
tional period shall commence on the Sunday follo-
wing the issuance of a determination finding the 
claimant in violation of this subsection. In addition, 
each individual found in violation of this subsection 
shall pay to the commission twice the amount rece-
ived by reason of the false representation or state-
ment or failure to report a material fact. This 
amount shall be collectible by civil action or warrant 
in the manner provided in Subsections 35-4-17(c) 
and (e). A claimant is ineligible for future benefits 
or waiting week credit if any amount owed under 
this subsection remains unpaid. One-half of the 
amount recovered in each case shall be repaid to the 
Unemployment Compensation Fund, under Subse-
ction 35-4-6(d), and the balance shall be regarded 
as any other penalty under this act. 
Determinations under this subsection shall be 
made only upon a sworn written admission of the 
claimant or after due notice and recorded hearing. 
If a claimant waives the recorded hearing, a deter-
mination shall be made based upon all the facts 
which the commission, exercising due diligence, has 
obtained. Determinations by the commission are 
appealable in the manner provided by this act for 
appeals from other benefit determinations. 
( 0 For any week with respect to which or a part 
of which he has received or is seeking unemploy-
ment benefits under an unemployment compensation 
law of another state or the United States. If the 
appropriate agency of the other state or of the 
United States finally determines that he is not enti-
tled to those unemployment benefits, this disquali-
fication does not apply. 
(gXl) For any week in which he is registered at 
and attending an established school, or is on vaca-
tion during or between successive quarters or seme-
sters of school attendance, unless the major portion* 
of his wages for insured work during his base period 
was for services performed while attending school. 
Notwithstanding the foregoing provisions of this 
Subsection, an otherwise eligible individual is not 
ineligible to receive benefits while attending a part-
time training course/An otherwise eligible individual 
shall not be denied benefits for any week" because he 
is in training with the approval of the commission, 
and that individual is not ineligible to receive bene-
fits by reason of nonavailability for work, failure to 
search for work, refusal of suitable work* or failure 
to apply for or to accept suitable work with respect 
to any week he is in training with the approval of 
the commission. 
(2) Notwithstanding any other provision of this 
act, no otherwise eligible individual shall be denied 
benefits for any week because he is in training 
approved under Section 236(a)(1) of the Trade Act 
of 1974, nor shall he be denied benefits for leaving 
work to enter that training, provided the work left is 
oof suitable empioymette, or because of <he &pplk-
ation to any such week in training of provisions in 
this law or any applicable Federal unemployment 
compensation law relating U* i n a b i l i t y for work, 
active search for work, or refusal to accept work. 
For purposes of this subsection, 'suitable emplo-
yment- means work of a substantially equal or 
higher skill level than the individual's past adversely 
affected employment, as defined for purposes of the 
Trade Act of 1974, and wages for that work at not 
less than 8Wo of the individual's average weekly 
wage as determined for the purposes of the Trade 
Act of 1974. 
(h) For any week with respect to which he is rec-
eiving, has received, or is entitled to receive remu-
neration in the form of: 
(1) wages in lieu of notice, or a dismissal of 
separation payment; or 
(2) accrued vacation or terminal leave payment. 
If the remuneration is less than the benefits which 
would otherwise be due, he is entitled to receive for 
that week, if otherwise eligible, benefits reduced as 
provided in Subsection 35-4-3(c). 
0X0 For any week in which the individual's 
benefits are based on service for an educational 
institution in an instructional, research, or principal 
administrative capacity and which begins during the 
period between two successive academic years, or 
during a similar period between two regular terms, 
whether or not successive, or during a period of 
paid sabbatical leave provided for in the indivi-
dual's contract if the individual performs services in 
the first of those academic years or terms and if 
there is a contract or reasonable assurance that the 
individual will perform services in any such capacity 
for an educational institution in the second of the 
academic years or terms. 
(2) For any week in which the individual's 
benefits are based on service in any other capacity 
for an educational institution, and which week 
begins during a period between two successive aca-
demic years or terms if the individual performs 
those services in the fust of the academic years or 
terms and there is a reasonable assurance that the 
individual will perform the services in the second of 
the academic years or terms. If compensation is 
denied to any individual under this subparagraph 
and the individual was not offered an opportunity 
to perform such services for the educational instit-
ution for the second of such academic years or 
terms, the individual shall be entitled to a retroac-
tive payment of compensation for each week for 
which the individual filed a timely claim for comp-
ensation and for which compensation was denied 
soidy by reason of this subparagraph. "* *** r5 ^V?1*'-
"~ (3) With respect to any services described in 
Subsections OKI) or (2), compensation payable on 
the basis of those services shall be denied to an 
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individual for any week which commences during an 
established and customary vacation period or 
holiday recess if the individual performs the services 
in the period immediately before the vacation period 
or holiday recess, and there is a reasonable assur-
ance that the individual will perform the services in 
the period immediately following the vacation 
period or holiday recess. 
(4) With respect to services described in Subse-
ction OKI) or (2), compensation payable on the 
basis of those services as provided in Subsection 
OKI), (2), or (3) shall be denied to an individual 
who performed those services in an educational 
institution while in the employ of an educational 
service agency. For purposes of this Subsection 
0X4), 'educational service agency* means a gover-
nmental agency or entity established and operated 
exclusively for the purpose of providing the services 
described in Subsection (iXl) or (2) to an educati-
onal institution. 
Benefits based on service in employment defined 
in Subsections 35-4-22(j)(2)(D) and (E) are 
payable in the same amount, on the same terms and 
subject to the same conditions as compensation 
payable on the basis of other service subject to this 
act. 
0) For any week which commences during the 
period between two successive sport seasons or 
similar periods if the individual performed any ser-
vices, substantially all of which consists of partici-
pating in sports or athletic events or training or 
preparing to participate in the first of those seasons 
or similar periods and there is a reasonable assur-
ance that individual will perform those services in 
the later of the seasons or similar periods. 
(kKl) For any week in which the benefits are 
based upon services performed by an alien, unless 
the alien is an individual who has been lawfully 
admitted for permanent residence at the time the 
services were performed, was lawfully present for 
purposes of performing the services or, was perma-
nently residing in the United States under color of 
law at the time the services were performed, inclu-
ding an alien who is lawfully present in the United 
States as a result of the application of Subsection 
203(a)(7) or Subsection 212(dX5) of the Immigration 
and Nationality Act. 
(2) Any data or information required of indiv-
iduals applying for benefits to determine whether 
benefits are not payable to them because of their 
alien status shall be uniformly required from all 
applicants for benefits. 
(3) In the case of an individual whose applica-
tion for benefits would otherwise be approved, no 
determination that benefits to the individual are not 
payable because of his alien status shall be made 
except upon a preponderance of the evidence. vmn 
55-4-6. Claims for benefits. 
(a) Claims for benefits shall be made zrA shall be 
determined by the commission or its authorized 
representative or referred to an appeals referee in 
accordance with such regulations as the commission 
shall prescribe. Each employer shall post and mai-
ntain in places readily accessible to individuals in his 
service printed statements concerning benefit rights, 
claims for benefits, and such other matters relating 
to the administration of this act as the commission 
may by regulation prescribe. Each employer shall 
supply to such individuals copies of such printed 
statements or other materials relating to claims for 
benefits when and as the commission may by regu-
lation prescribe.,Such printed statements and other 
it Commission ™5£ 
materials shall be supplied by the commission 
each employer without cost to the employer. ^ -* 
Continuing Jurisdiction. .. , j* * •& - ' t>» 
* (b) Jurisdiction over benefits shall be continue 
Upon its own initiative or upon application of i 
party affected, the commission or its authori 
representatives may on the basis of change in c 
ditions or because of a mistake as to facts* r e w 
decision allowing or disallowing in whole or in j 
a claim for benefits. Such review shall be conduc 
in accordance with such regulations as the comn 
sion may prescribe and may result in a new decis 
which may award, terminate, continue, increase, 
decrease such benefits, or may result in a referral 
such claim to an appeal tribunal. Notice of any si 
redetermination shall be promptly given to the ps 
applying for redetermination and to other par 
entitled to notice of the original determination, 
the manner prescribed in this section with resped 
notice of an original determination. Such new or 
shall be subject to review and appeal as provided 
this section. No review shall be made after one y 
from the date of the original determination except 
cases of fraud, or claimant fault, as provided 
subsection (d) of this section. 
Notice of Determination of Claims. 
(c) The claimant or any other party entitled 
notice of a determination as herein provided n 
file an appeal from such determination with 
appeal referee within ten days after the date 
mailing of the notice to his last known address or 
such notice is not mailed, within ten days after 
date of delivery of such notice. 
Appeal - Notice. 
Unless the appeal or referral is withdrawn with 
permission, the appeal referee, after affording 
parties reasonable opportunity for a fair heari 
shall make findings and conclusions and on 
basis thereof affirm, modify, or reverse such del 
mination; provided, the referee shall give notice 
the pendency of an appeal to the commission, wfa 
may thenceforth be a party to the proceedings. 
Copy of Decision. 
The parties shall be promptly notified of si 
referee's decision and shall be furnished with a cc 
of the decision and the findings and conclusions 
support thereof and such decision shall be deen 
to be final unless, within ten days after the date 
mailing of notice thereof to the party's last kno 
address, or in the absence of such mailing, wit 
ten days after the delivery of such notice, furt 
appeal is initiated pursuant to the provisions 
section 35-4-10. 
Repayment of Benefits Fraudulently Received. 
(d) Any person who, by reason of his fraud, 1 
received any sum as benefits under this act to wh 
he was not entitled shall be liable to repay such s 
to the commission for the fund. If any person, 
reason of his own fault, has received any sum 
benefits under this act to which under a redeten 
nation or decision pursuant to this section, he 1 
been found not entitled, he shall be liable to rej 
such sum, and/or shall, in the discretion of 
commission, be liable to have such sum deduc 
from any future benefits payable to him* In i 
case in which under this subsection a claimant 
liable to repay to the commission any sum for J 
fund, such sum shall be .collectible in the sa 
manner as provided for contributions due under, t 
act. 
Overpayment of Benefits without Fault of Recipie 
(e) If any person has received any sum as bene] 
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BOARO OF REVIEW 
The Industrial Commission of Utah 
Unemployment Compensation Appeals 
LLN/JL/LRB/cd 
OAVIO J. KINSINGER 
S.S.A. No. 013 46 5078 
vs. 
DEPARTMENT OF EMPLOYMENT SECURITY 
Case No. 86-A-6545 
DECISION 
Case No. 87-BR-55 
After careful consideration of the record and testimony in the 
above-entitled matter, the Board of Review finds the decision of the 
Administrative Law Judge to be fa i r and unbiased and supported by competent 
evidence and, therefore, affirms such decision denying benefits to the 
claimant effective October 19, 1986, and continuing until he has worked in 
bona fide covered employment and earned wages equal to at least six times 
his weekly benefit amount a?xi is otherwise e l ig ib le , on the grounds the 
claimant was discharged from his employment for conduct which is disquali-
fying under the provisions of §35-4-5(b)( l ) of the Utah Employment Security 
Act. The Board of Review also affirms the portion of the decision relieving 
the employer, Utah Power & Light Company, of benefit charges in connection 
with this claim. In so holding, the Board of Review hereby adopts the f ind-
ings of fact and conclusions of law of the decision of the Administrative 
Law Judge. 
This decision w i l l become final ten days after the date of mail-
ing hereof and any further appeal must be made directly with the Court of 
Appeals, Midtown Plaza, 230 South 500 East, Suite 400, Salt Lake City, 
Utah, within ten days after this decision becomes f i n a l . To f i l e an appeal 
with the Court of Appeals, you must submit to the Clerk of the Court a 
Petition for Writ of Review setting forth the reasons for appeal, pursuant 
to §35-4-10(1) of the Utah Employment Security Act, followed by a Oocketing 
Statement and a Legal Brief . 
Dated thU 19th day of March, 1987, 
Date Mailed: April 1, 1987. 
ucrAKincni w 
Appeals Tribunal 
Decision of Administrative Law Judge 
Oavid J. Kinsinger : S.S.A. No. 013-4o-b07d 
3179 Minuet Avenue : 
Salt Lake City, Utah 84119 : Case No. 86-A-6545 
APPEAL FILED: November 20, 1986 DATE OF HEARING: December 18, 1986 
APPEARANCES: Claimant and Employer PLACE OF HEARING: Salt Lake City 
The Department determination dated November 17, 1986, denied unemployment insur-
ance benefits beginning October 19, 1986, on the grounds the claimant voluntarily 
left work without good cause. Sections 35-4-5(a), 35-4-5(b) (1) and 36-4-7(c) of 
the Utah Employment Security Act are quoted on the attached sheet. 
FINDINGS OF FACT: 
The claimant started work for Utah Power & Light Company at the Huntington, Utah, 
plant as a general maintenance helper in March, 1980. He filed an initial claim 
for unemployment insurance benefits effective November 3, 19bb, following a sepa-
ration on November 1, 1985, for reasons not presently at issue, and he was found 
eligible for unemployment benefits with a weekly benefit amount of il93. He 
returned to work during the last week of November, 1985, and he closed his claim 
at that time. 
On May 22, 1986, while performing his job duties, the claimant suffered an injury 
to his foot. He did not consider the injury serious at the time, and with the 
use of a bandage or brace he continued working for several days following the 
accident. He continued to experience pain, however, and he subsequently found 
that there was a broken bone in his foot. He had a cast applied, and he had to 
be off work due to the injury from June 23 to August 23, when he was released by 
the doctor to return to light duty. He was compensated under the Workman's 
Compensation program for his time off work. 
Being unable to do his customary duties, the claimant was assigned to some lighter 
duty in the warehouse upon his return to work on August 25. After a short time 
in that work, he found that he still suffered pain in his foot because of the 
standing required. His employer then moved him to a lighter work assignment, 
which involved sitting at a desk or table and working with paperwork only. After 
a few days in that work, the claimant started to experience some pain or discam-
fort in his back* On September 8, 1986, rather than reporting for work as 
scheduled, he telephoned a supervisor in the warehouse and said that he needed 
to see a doctor about the pain in his back. He called his avn supervisor on 
September 9 and reported that he had been unable to see the doctor that day, but 
86-A-6545 
he would have to make an appointment for another day. On Septanber 10, 198b, 
the claimant's wife telephoned the supervisor to say that her husband was still 
unable to see the doctor, and would need additional time off. The supervisor 
then asked to speak directly to the claimant. During that conversation the 
supervisor advised the claimant that he would need to obtain some medical evidence 
of disability to cover his absence from work for the preceding days. 
The next time the employer heard from the claimant was on September 19, 1966, 
when the claimant called and asked that he be given vacation and/or sick leave 
time for the time he had missed work so far. He was advised that he had exhausted 
his leave earlier in the year, and unless the leave record was later adjusted on 
the basis of medical evidence of disability, no further paid leave was available 
to him. 
On September 22, 1986, the employer mailed a certified letter to tne claimant 
which advised him that a meeting was necessary concerning his allejed back injury, 
that he would need to supply proof of his doctor's consultations, and that an 
explanation of his absence from work was required. The letter requested that he 
meet with management at the plant on Thursday, September 25, 19do. The claimant 
received and read that letter, but did not respond to it. Instead, he mentioned 
the letter to an attorney who had worked with him on his Workman's Compensation 
case. That lawyer telephoned the employer on September 24 to ask about the 
matter. The employer advised the lawyer the information that was needed, and 
the lawyer indicated that the requested medical information would be provided. 
On September 25, 1986, the employer wrote a second certified letter to the 
claimant, advising him that although the lawyer called, the medical information 
was still necessary, and that it was the claimant's own responsibility to provide 
it and to let the employer know why he had not been to work as scheduled. That 
letter requested that the claimant personally contact the maintenance superinten-
dent about the matter. The claimant received and read that letter but did not 
respond to it. 
On October 2, 1986, the employer mailed a third certified letter to tne claimant, 
stating therein that it was imperative that the claimant personally contact the 
maintenance superintendent about the matter by Tuesday, October 7, 198b, and 
that if he failed to respond he would be discharged from his job. The claimant 
received and read that letter, and on October 6, 1986, he telephoned the employer. 
He was advised in that telephone call that the employer had received no medical 
Information to justify his extended absence from work, and that it was imperative 
that the information be sent at once. The claimant acknowledged that he under-
stood the request. 
On October 9, 1986, the employer mailed a fourth certified letter to the claim-
ant, stating therein that the requested medical information had not been received. 
The letter also said: "Reasons as to why you have been off, especially which 
doctor you visited on September 8, 1986, September 9, 1986, or September 10, 19<J6, 
need to be 1n our hands by October 16, 1986. It 1s solely your responsibility 
that we receive this Information, If you do not respond, you will be terminated." 
The claimant received and read that letter but did not respond. 
On October 16, 1986, the employer mailed a fifth and final certified letter to 
the claimant. That letter said: 
"1 have sent you four c e r t i f i e d "letters requesting ve r i f i ca t i o r i 
of a reason as to why you have not been to work since Septem-
ber 8, 1986. In each l e t t e r I have done my best to make i t clear 
that 1t was your sole responsibil ity to provide us with proper 
verif ication of reasons for your absence. We have been .nore than 
f a i r , you certainly have not been f a i r with us 
' As 1 stated i i i my latest l e t t e r of " October 9, 1%b, i f we did 
not hear from you by Thursday, October 16, 1986, you would be 
terminated. Today is October 16, 1986, we have not heard from 
you, and you are hereby terminated from service at Utah Power a 
Light, Huntington Plant.H 
That let ter was signed by the maintenance superintendent. The claimant received 
and read that l e t t e r , but did not respond to the employer Instead, he advised 
his attorney of the l e t t e r . The following day the lawyer wrote a l e t t e r to the 
maintenance superintendent. In that le t ter he said that he had t r i e d unsuccess-
fu l ly several times to reach the superintendent and/or the two oti ler management 
personnel involved. He did not a l lege, however, that he had wr i t ten any previous 
letters in an attempt to make that contact, or say why he had been unsuccessful 
in his other efforts to contact the employer. He stated tha t medical in format ion 
had been supplied to the employer's i ndus t r i a l insurance ca r r i e r . 
The claimant's lawyer did not represent the c l a i m a n t a t the appea I h e a r i n g , nor 
was he called as a witness by the claimant. The claimant t e s t i f i e d at the hear ing, 
however, that the lawyer had advised him not to answer, acknowledge or respond to 
the various let ters from the employer, except for the l e t t e r of October 2. He 
said that his lawyer told t niin to c a l l and f ind out what the employer wanted, but 
not provide any further in format ion; t l tei efoi e, he did not respond to any of the 
l a te r l e t t e r s or requests. 
REASONING AMI ) CC I ICI I ISIOI I 01 1 AM" 
Uneiiiployment insurance benefits were i n i t i a l l y denied in th i s matter on tne 
grounds the claimant voluntarily quit work by walking off the job or f a i l i n g to 
report for work as scheduled. Upon examination of the circumstances in t h i s 
matter, and as agreed to by both the claimant and the employer at the appeals 
hearing, i t is clear that the claimant did not vo l un ta r i l y qu i t work. His absence 
from work was not intended as, and d id not c o n s t i t u t e , job abandonment. The 
claimant contends only that he was o f f work due to d i s a b i l i t y , not due to res ig -
nat ion or job abandonment. The matter i s , therefore, appropr iate 1} adjt jdicated 
as an involuntary discharge, not a voluntary qu i t . 
The Unemployment Insurance Rules pertaining to Section 35-4' 5{b)(1 ) provide i n 
pert inent par t : 
A. Ordinarily accepted concepts of j u s t i c e are used in 
determining 1f a discharge is disqualifying under the " j u s t 
cause11 provisions of the Act. Just cause is defined as a job 
separation that 1s necessary due to the seriousness of act iaII 
or potential harm to the enployer provided the claimant had 
Bb-A-OMD 
knowledge of the employer's expectations and had control ovor 
the circumstances which led to the discharge. Just cause is 
not established i f the reason for the discharge is baseless, 
arbi t rary or caprlcous or the employer has fa i led to uniformly 
apply reasonable standards to a l l employees when ins t i tu t ing 
discipl inary action. 
A. . . . Unemployment insurance benefits w i l l be denied i f the 
employer had just cause for discharging the employee. However, 
not e^ery cause for discharge provides a basis to deny benefits. 
In order to have just cause for discharge pursuant to Section 
35-4-5(b)(l) there must be some faul t on the part of the 
employee involved, 
B. JUST CAUSE 
1. The basic factors which establish jus t cause, <i nl <i essen-
t i a l for a determination of i n e l i g i b i l i t y are: 
a CII i Ipabi I ity 
This is the seriousness of the conduct )? the sevei i ty of 
the offense as i t affects continuance of the employment 
relationship. The discharge must have been necessary to 
avoid actual ui potential ham to the employer's r igh t fu l 
Interests. 
B 1 I: Knowledge 
The employee must have had a knowledge of the conduct which the 
employer expected. It is not necessary that the claimant 
intended to cause harm to the employer, but he should reason-
ably have been able to anticipate the *ff»ct his conduct would 
have. 
B 
The conduct .must have been within the power and capacity of the 
claimant ** control or prevent. 
B 2 cause may not be established when tne reason for 
discharge is based on such things as mere mistakes, i n e f f i -
ciency, fa i lure of performance as the result of inab i l i t y or 
incapacity, inadvertence in isolated instances, good fa i th 
errors In judgment or 1n the exercise of discretion, minor but 
casual or unintentional carelessness or negligence, etc. These 
examples of conduct are not disqualifying because of the lack 
Of knowledge or control• However, continued ineff ic iency, 
repeated carelessness, or lack of care exercised by ordinary, 
reasonable workers in similar circumstances, may be disqual i fy-
ing depending on the reason and -degree of the carelessness, 
the knowledge and control of the employee. 
In the present case, the claimant was not diSCharyeci from I i is JOD for missing 
work. The employer has a policy regarding missed work, and if the absence is due 
to physical d isab i l i ty , other arrangements can be made to safeguard the employment 
status through the period of absence, as shown by the claimant's excused absence 
due to his foot Injury. The discharge was made because of the claimant's fai lure 
to comply with the request of the employer to provide informat ion to support h i s 
claim that he was off the job due to d i s a b i l i t y . The claimant had o r i g i n a l l y 
said at the time he l e f t work that he was going to see the doctor . In the t e le -
phone contact of October 6 he again claimed that he had been to a doctor and 
that the medical evidence was available. The employer simply requested that the 
medical evidence be submitted so that ai\ o f f i c i a l determinat ion regaraing the 
time off work could be made. The c laimant was discharged, there fore , because 
of his f a i l u r e to comply w i th the i n s t r u c t i o n and request from his enployer. 
Although the claimant may have elected to engage the services of an attorney to 
assist him in a claim for disabi l i ty benefits, that ce r ta i n l y dia not re l ieve 
him of the responsibility to see that the necessary in format ion was provided to 
the employer. The enployer made i t abundantly clear it i l e t t e r a f te r l e t t e r that 
the responsibility rested on his own shoulders to provide tha t in format ion, and 
gave him ample warning that the fa i lure to respond would resu l t in discharge. 
The employer's request was reasonable; the claimant understood i t , and he had 
the capacity to comply, but simply chose not to do so. His actions were made 
knowingly, they were within his ab i l i ty to control , and he was well aware of the 
importance and seriousness the employer placed on the matter . After so many 
notices, warnings and requests, his continued refusal to respond, even though he 
had received some advice not to do so, was unreasonable. Faced wi th the unmi s-
takeable statement that he would be discharged from h is job i f he f a i l e d to 
provide the information that was well w i t h i n h is capacity to provide, tne c la im-
ant must bear the responsibility of the consequences of his ac t ions , and can mot 
shift that respons ib i l i t y to his authorized agent. 
The Administ rat ive Law Judge concludes tha t the claimant was discharged for d e l i -
berate or w i l l f u l act ions against the enployer 's i n te res t which demonstrated 
sufficient knowledge, control and culpability to sustai i i a denial of unemployment 
benef i t s . 
An employer may " re l ieved ol " charges based on the reason for separation p r i o r 
to the week in which the original c la im i s f i l e d . As t h i s claimant was separated 
after the claim was f i l e d , the decision with regard to the enployer 's l i a b i l i t y 
for charges is made only in the event the claimant f i l es a subsequent claim based 
on wages from this employment. 
DECISION: 
The Department determination which denied unemployment benef i ts beginning Octo-
ber 19, 1986, and ending when the claimant has earned wages i n bona f ide covered 
employment equal to at least six times his weekly benefit amount and he is other-
wise e l ig ib le for benefits 1s affirmed. That decision is modified, however, to 
assess the denial of benefits under the provisions of Section 36-4-5 (b) ( l i of tne 
Utah Employment Security Act (discharge for just cause connected with the work) 
instead of Section 35-4-5(a) of the Utah Employment Security Act (voluntary qu i t ) 
86-A-6545 
The employer, Utah Power & Light Company, is relieved of liability for charges in 
connection with this claim as provided by Section 35-4-7(c)(3)(F) of the Utah 
Employment Security Act. 
_JL*4/. t_<4JL. 
7y deroT'dT7 Luker 
A d m i n i s t r a t i v e Law judge 
DEPARTMENT OF EMPLOYMENT SECURI1Y 
This decis ion w i l l become f i n a l unless w i t h i n ten days from January l b , ]?at
 f 
f u r the r w r i t t e n appeal i s made to the Board of Review (P. 0. Box 11600, Salt Lake 
C i t y , Utah 84147) se t t ing f o r t h the grounds upon which tne appeal is made. 
j sn 
Attachment 
Jtah Power & L ight tomii.in/ 
ATTN: Personnel Dept. 
P. 0. Box 899 Rm 1103 
Sa l t Lake C i t y , Utah 84110 
\iir gess No, no s ' ^ w a ^ f - ^ period 
of time. 
Judge Okay, there was some kind ul an in jury on the 1:7nd of May7 
lurgess ^es s v , 
t ' - W ( 11 . . . 
Surgess Yes. 
Judge . . . j ob And do you know i l he was compensated under Workman's Compensation 
for t h a i ' 
iurgess 1 do not know for sure. 
Judge You don' t know t h a t , okay. And do you know how long he was * AAA ue 
leave work on 5-22 or did he stay on the job? 
hirgess No. He l e—I think he stayed on the job f o r the remainder of that day 
and then he went to the doctors sometime during that p e r i o d . . . 
Judge llh huh 
lurgess But he did not leave work for any length of t ime, un t i l l i ke 1 say, 
about a month a f te r t h a t . 
Judge i * -* . ^o fie i c i l auuuo ine ILxwl uf June. . . 
iurgess 
Judge J^:' ' * — * * - < * . c* * 
lurgess iNu, ' i - i • i f t ime. 
Judge . . . he ' d been working steady since the i n—in ju ry . Okay. And then he 
was of f from la te June unt i l about--when was i t that he came back did 
you say"? 
• u r g e s S I"' n i i i < > t • ; i J r P W I i p i : I  i < i < : ai i 11 • ! i« \ c : k: w O1) k « , 
ludge I t was about 3 weeks before, 
•urgess Yeah (over tak ing) . 
Stifle ...September 5 t h , so Hnil w •! m IUL mi.l August--ear I y August or 











Uh i it J! i . 












And I understand that you dnm l hum* n mi IIII, 01 uie^e cancel lat ions 
at the time? 
I" in a t'" s 1 he po i n t - - wo11 . v*" 
Did Mr .--Mi . . . 
Did Mr. Kinsinger ca l l the compan ' anyway l e t 'em know that he 
was gonna miss the 9th and 10th r 
(Pause) Excuse me. 
I fol lowed you along where you said I ie expected to go to the doctoi oi i 
the 8 th , the doctor cancelled out 1 hen he cancelled out the 9th and 
he cancelled out the 10th. My question is do you know whether he made 
any attempt to convey that information to the company so that they'd 
know wher- n- * r :
 and why he wasn't on the job? 
^ iy. .. -.rur explanation 
jkdy, i **• ' l e t te r , ** iiet iuus * r * , : • _ - _ 
three appointment^ ' . M wanted f: . ^m ^ - *as i t or •-





 * .as ma in : 
l ie in III , In Ei i I ia in i te i lai ice si; ipei in itei i Jlei it 
11 mi i II , 11 uJ y o u I i av e ai i j i i i p i J 1: yo ur s e 1 f o i i t I i i s 1 e 11 e r ? 
I knew that i t was being wt i t t e n . . . 
01 : i j , 
. . . bu t as far as (over ta lk in ) 
I'm goi ii ia mark i t as Exhibi t #"> Have you seei » the icuier of perfonu-
ance Mr, Kingsinger? 
Yeah. 
• 1 2 -
000036 
% d g e Okay, Have yi i iiii * oltjts .1 inn I  IIIIII | nil I IIIIIIi| ill ni l Pi n i in I I I In i s 
hearing? 
Surgess No 
Sudge Documents admi t t ed , D in i you ge t a rep \y to this let ter? 
(urgess I" II :) siiini 
Judge W h a t , w h a t , wha t was i t t h e company wanted h im t o do? 
Jurgess We ji j s t wanted t o know what he , what he was doii.^
 v a v e r t a l k i n g ) . . . 
• J l , - : ^ 1 1" " I I i ' 1 . . 
Burgess ,, .coming back oi 
"judge Okay, l e t me j u s t take a secor id an id read i II: -oven h e r e . So y o u ' r e 
asking him an explanation for h i s absence on t h e (pause) September 15th, 
and 16ti i ar id 17th. is that rigl it? 
Burgess Yes s \r 
Ji ' • Ai id, and t h i s person asked him to meet on September 25--says meet with 
i i s . Is there a place that each of you understood that the meeting place 
was? 
Burgess Yeah, i t won i l d b e a t t h e Hunt in i g t o n P l a n t w h e r e Dave was e m p l o y e d . 
Judge • Okay , !\i id yoi i g o t i i ::• i ep I y on y • ::in j did get a r ep Iy? 
Burgess We got a c a l l from, I b e l i e v e Dave's lawyer, s t a t i n g t h a t he was under 
pa in p i Ills and i t • HO\ i ld b e \ i n s a f e f o r h im t o come down ( o v e r t a l k i n g ) . . . 
Judge And was that iii it a l e t t e r oi ' j u s t a cal i? 
Bui gess I lb 2 I ie* e i t t fas a • ::a II1 . 
Judge Did yoi i take the ca I I? 
Burgess No s ir , 
J; • So i on mi i . 
3urgess l"he boss., Don Jestesen took the c a l l . 
Judge Okay. So wilat happened n e x t ? 
- 1 3 -
nnnorr? 
'unjess 01 ic:!,.; t l i 2 1 1 " •  2 ti ie ::! 01 v 2 1 11 :)i e t ime 
judge Was that r eply fi ci 1 1 ti ie lawyei • 101: a satisfactory reply to you? 
•urgess Well we contacted our people ii 1 Sa I t Lake and tl ley to 1- :1 us that lit lit I 
we were informed that we would ie al directly w ith Dave 
"udge Informed nat? 
Jurgess • r. 
ludge Okay, yi ,. : . J j * - to Dave to that e f fec t D id 
you acknowledge in anyway that you'd heard from t h e lawyer and you 
d i d n ' t think t h a t was good enough, you needed to see him pe r sona l ly? 
Burgess I hat"s wl lat ti lese Iettei s state. 
Judge Okay, Ai id tl ie next one would be September 25th- -I saw a l e t t e i somewhere 
i, i ith tl 1 at da lie 
Jurgess Yes s i r . 
Judge - 1 II :! ' *e all 1 ead > 1 1a / 2 tl lat as Ex 1 1 it it # I i 
3urgess \\ id thei 1 i t j u s t cont inued on, we kept r • l e t t e r s ! _. *, get 
some kii id of a rep ly 
Judge When you sent the l e t t e r of September 25th--we have Exhibit #4--"Dis-
appointed you didn' t keep the appointment, your r e s p o n s i b i l i t y to l e t us 
know why," so on, so f o r t h , "again I ask that you personal ly get in touch 
so f o r t h . Did you get a reply from the claimant on that? Did, 
Jurgess ^ •* *-^ ;.„ lawyer s t a t i n g that (overtal k i n g ) . 
J1 idge 
3urgess 
Judge urwuj, you a I ready to ld me you got a ca l l from * -r iawyt« r <- une 
of the 22nd and then you sent out the second one—the- 25t - you get 
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N( i s »ii 
Okay vi ^opened next? 
Okay, we *ept t ry ing to get a 
t i on as to what was going on. 
r0T some K* -^  ?* nr% e^nlana-
Okay, so your next l e t t e r was October 2nd--and mark that as Exhibi t #12. 
Mr. Kinsinger have you seen t h i s l e t t e r before? 
i * s . 
A in y o b j e c 11 o r in t: o i i s adm i s s i u i \ i 
N o . 
Document submitted " ' ' . . > ' 
Yes, Dave cal led .iic o* i • n • 
his doctor would see ^ 
and . . . 
Claimant cal led you on what day? 
October t hp nlh 
" " •* .•- October 2 letter? 
October ,:e Ind, stating that 
y•* in the general office 
All right, and he acknowledged that he'd received the letter of Uv1 
2nd? 
W T , J « - U I rj~ was PK • • '•-" an assumption (Overtalking) 





• a doctor would 























Did you ask I iiii i why he hadi f t cane in to see you or, or responded ii i 
person to ^ i.y cyf these request*? 
_JI i ' t remember that 1 had.. . 
. . . jus t told h* 
(Overtal king). 
needed some kind of doctors excuse or something 
All M|ht, so you to-told him yen i i i s Eided some doctor"" excuse for what--
tn ver i fy flu f fr \* necessary? 
Yeah, tu vwi i fy. . . 
unintel l igible) 
,..s reply was that the doctor would be in touch with you? 
I ' I I 
Hid that satisfy yuu at that time? 
i\\ 1 h a t f imp , 
If the information from the doctor had come in verifying that he was 
physically unable to work there was no problem with his missing work 
I understand? 
II u i " . 
Okay and tha t ' s all you wanted war, some verification, i ighi ni 
Yes s i r . 
Okay. At that point, the fact 
was not at the cr i t ical point? 
et ters 
Okay, I'm with yon i 
pened then? 
"then on 






















Well we haven't—here's something on the 9th, vrfiat's this about? I under-
stand he calleH you on the 6th and says the doctor's going to send you the 
information and then you wrote to him three days la ter . 
Okay, t h i b . I 
on the 6 t h . . . 
huh. 
' . . . b u t as of the 9th we hadi i ' t received anymore . . . 
Hadn' t got i t back y e t , I'm w ith you. Oka,) 1 marked t h a t as Exh ib i t # 1 3 , . 
Mr. Kins inger , have you seen t h a t before? 
( P a n • I l I  i Il i l l 11 
Have you any object 
No. 
admission? 
D o c u m e n i : > < n; iiii i" i L e t i \ I I" i h j h i I ""nil \ ' i" i ii \ i; H i < nil j i hc i j i p e m a i" nf i • :r i f i e 
9th? 
Okay, then we waited m itii I Li ie I6tl i. • • 
What happened then? 
T 
I assume you . . .* :. u . * *< 
No sl r 
t h e 9th -~A t h e 16th? 
Okay, (pause) Now l e t ' s s e e , s t a t e d y o u ' l l be 
t e r m i n a t e d . Okay, and you mailed t h a t t o him? 
Did q- ; a-y r e p l y to t h a t ? 
The uniy fepjy we got aftei tl i is was a l e t t e r from Dave's lawyer s t a t i n g 
t h a t any fu r the r correspondence should be done between Utah Powei ai id 
L i g h t ' s 1 awyer and (ove r t al ki ng) . 
.'Well I have a l e t t e r something to tha t e f f e c t , I I hunk we haw ml in as 
Exh ib i t # 5 , and I see t h a t i t was mile^d dated the ri.iv a f t e r you sent 
the termiation le t te r 
000041 
rgess That's the only response we*ve had. 
udge Okay, l i i that response le t ter he—David Smith who—isn't here o* course 
and we can't talk to him about i t but he sort of implies in the letter that 
the re 's some procedures going on between him and a Mr. Peshell who he in 
dicates is an attorney for the Utah Power and Light. First of all is 
there such a -is there—Mr, Peshell a attorney for your company? 
Eirgess I certainly hope so. 
jdge 
jrgess met the (overtal king). 
jdge 
jrgess Yes, « 
jdge And an^ )„u believe h irn to be an attorney IUI the :ompai i) ? • 
j? > 
jdge Did you know of any correspondence or interaction going c V "ween 
Mr. Peshell in beha If of the company and, and Mr , Smith - * ^ - f 
the claimant... 
jrgess No. 
idge ...before you got this letter? 
irgess No s i r . 
idge Okay. - t^4" the whole story or Is then-! more to i t? 
irgess Nope that1 
>r V 
idge Sure. 
rgamn . . . n jou oui su. 
idge I haven't marked the one yet—the let ter of Ex—October 16th—now wait 
a minute maybe I did. Let's see, oh yeah, I marked the let ter of Oc-
tober 16th, the termination let ter as Exhibit #14. and Mr. Kinsinger 
















ft I I 1 ' i . ih t i,""1., I 
I mn I in mi m l i I 1 1 ii I 
, . •you wrote that down.. . 
Yeah , i i |ni t f d . . . 
. . . b u t , r i g h t , but that doesn't rea l ly gn tu tne question nt whether ur 
not--what, what we're looking it here bu t - - ' l i d you ca l l Dav* Kinsinger or 
did you (over ta lk ing) . 
j ~ through, 
. f*e sequence here, 
. . . . 1 think maybe i t ' l l make more sense 
the 9 th , which is a Tuesday, I 've got ** 
and he had missed h is appointment. 
the 8th—excuse me, on 
*••














uime exp la ined t h a t the doc to r had to cancel because of an 
nd he couldn ' t see him, he'd need another day. 
idge What 
rider I told ' * '
 : • - ' ^
J , t w n , J - ^^ ~*i my book but I do r e c a l l . 
dge That's what you told him? 
inder Yes. 
;dge All right 1/ i n wi th you, 
n Then on the 1 0 t h , which was a Wednesday, Mi IK i , l n q ^ r ' 1 , w i f e r, i l l "d im> 
and I ' v e got w r i t t e n here at about 7:20. 
idge I I li mil Hi' in HI i I i in I inn il I in ( 
nder 7:00 a mi r when work s t a r t s . 
idge So a l i t t l e a f t e r he was supposed t o be t h e r e . . . 
nder Yeah. 
idge . . . h i s w i fe ca l led? 
ndei ,i R igJ it. 
idge Al l r i g h t , what did she say? 
inder She said again the doctor had cancelled and she as red *' ^ another • day 
off to see the doctor—in- -for Dave's behalf. And I as<ed i f Dave was 
there and she said he was asleep. And I asked i f y - • ' « i f she would 
please wake him so I could t a l k to him. 
idge • What did she say? 
inder And she d i d , she woke Dave u p . 
idge 0 ? 
inder Yes. 
idge What took pi a< H' 
in And I t o l d him that three days for a doctor appointment was too long. 
I told him he needed to get back to work and I instructed him further to 
bring a note from the doctor stating that he had t r i e d to get into see 




those days unt i l I heard from Karen Jentzsch of the Industr ia l Commission 
Department of Utah Power. I couldn't change those dates. 
"Judge Did you ever hear l a t e r whether those dates were approved to be credi ted 
to his leave account? * 
Cinder No, I did not . 
iudge What was his rep ly to your c a l l , what did he say when you to ld him that? 
Cinder I d idn ' t wr i te that protion of i t down.. . 
Judge Do you remember? 
Cinder . . . b u t I r e c o l l e c t , i t seems that he, he'd stated that he'd pursue 
that avenue and t a l k to the Industr ia l Department of Utah Power and 
L ight . 
Judge Were you involved i n , in any of these l e t t e r s that went back and f o r t h 
about wanting him to come in for a meeting? 
Cinder Not, not d i r e c t l y . The only one I recal l was, I was not i f i ed when Dave 
was terminated on the 16th . 
Judge Okay. Anything else you want to add that I haven't asked you? 
binder No I don't b e l i e v e . 
ludge Mr. Borgman, have you any questions for Mr. Kinder? 
torgman No. 
ludge Mr. Kinsinger, have you any questions for Mr. Kinder? Did I give you 
the chance to ask Mr. Burgess questions? 
:i aimant No. 
ludge I, I think I might have forgotten to do that... 
1aimant (Overtalki ng). 
ludge ...do you have any for him? 
1aimant No. 




•laimant 'Cause my attorney said not t o . 
frs.Kinsinger (Whispering in the background). 
"laimant I don' t know. (Laughing) 
udge Why not ca l l the company and say, I 've turned t h i s over to my at torney, 
deal with him, they've to ld me not to respond? 
laimant That's what he was t r y ing to t e l l them, that I was (over ta lk ing ) . 
udge Yeah but , why, why, why d i dn ' t you as the man whose job is on the l i n e 
get in touch wi th *em and say, "guys I 'd l i ke to t a l k to you or maybe I 
wouldn't l i ke to t a l k to you, whether I do or not i s immaterial but 
the attorney has to ld me not to respond and t h a t ' s why I'm not respond-
ing , " at least l e t 'em know that you got the l e t t e r . " 
laimant I believe I t o l d that to E l l i o t t Burgess or Dave—either one of 'em I 
don't know which. 
udge When? 
rs.Kinsinger I was there when you d i d . 
laimant My wife seems to have a be t te r re lec—reco l lec t ion than I do (overtal k i ng ) . 
udge Did y o u . . . 
laimant .. .she doesn ' t . 
jdge . . . d i d you respond at a l l to t h i s l e t t e r of the 22nd where they asked 
for the informtion? 
laimant I know I responded to Dave Kinder on two or three occassion and I responded 
to E l l i o t t . . . 
jdge Okay. 
laimant ...Burgess by phone, not by l e t t e r . 
idge Let's see 9-22—9-25 here's another l e t t e r that says, " I t ' s your respons i -
b i l i t y to l e t us know why you have not been here fo r scheduled work since 
9-8. Your doctors ' appointments must be ve r i f i ed in order that we can 
make some dec is ions. " You've already to ld me you saw th i s l e t t e r . . . 
laimant Hu huh. 















Oc—October the 6th? 
Yes. 
What did you t e l l him? 
I t o l d him that I was o f f on t h i s indus t r ia l accident concerning my 
back and I was seeing a Dr. Gordon Kimbal l . And Dr. Kimball was supposed 
to provide him wi th information concerning my back. 
Uh huh. Okay. Le t ' s see that was after—between—before t h a t , by the way, 
they sent you another l e t t e r apparently, t h i s one here saying, " i t ' s 
imperative that you personally contact us by October 7 t h , " and I assume 
your ca l l on the 6th was in response to t ha t . Okay. Then two days a f te r 
you contacted—here's another l e t t e r to you, i t says, " t h i s is the four th 
c e r t i f i e d l e t t e r . " On Monday you ca l led Mr. Burgess—al r i g h t they acknow-
ledged you ca l led him, "informed him your doctor would provide us with 
the medical informat ion but to date he has not responded. What were 
they a f t - - what was, what was Burgess asking for? 
I don't r ea l l y know, he r e a l l y d i d n ' t say that much. I j u s t asked him 
vtfiat he wanted to know and he d idn ' t seem to rea l l y know what they wanted. 
I t was rea l l y a regat ive conversat ion. 
Al l r i g h t . Well in the l e t t e r i t says, that you—informed you that 
you would provide us wi th some medical informat ion, did you say that 
you'd do that? 
I don' t know i f Dr. Kimball did or n o t . . . 
I'm asking whether. . . 
Yes I d i d . 
. . .you to ld 'em tha t you would? 
Yes I d i d . 
He says, "but to t h i s date you have not responded—reasons as to why 
you've been o f f , espec ia l ly which doctors you v i s i ted on September 8 t h , 
September 9th and September 10th need to be in our hands by October 16th, 
i t is your r e s p o n s i b i l i t y to provide the in format ion." Now I understand 
that your, that your , tha t your—by that time your attorney had sa id , 
"okay, you go ahead and contact 'em, i t ' s a l l r i gh t to contact 'em." 
You got th is l e t t e r of the 9 th , did you respond to that? 




rs.Kinsinger Right, and the lawyer said that real ly they shouldn't be the ones 
handling i t , so don't worry about i t . 
lidge Okay. 
rs.Kinsinger And the lawyer would t ry to get hold of them, I personally called and 
l e f t a message for Mr. Gwythers (overtalking]I. 
udge Let me, l e t me te l l you—the reason I ask you that is because, i f—that 
information is essentially the same that the calimant told us, tha t , that 
he called the lawyer and the lawyer says don't respond, and that 's the 
same thing you're te l l ing me now, right? 
rs.Kinsinger Basically, but I believe there's another le t ter in between there 
though. 
udge But, but, but i t ' s not in dispute, the company doesn't dispute that so, 
so I ' l l take his word for i t and I won't need to do i t under oath from 
you. Now i f you want to look through. 
rs.Kinsinger Let me see i f I can find the le t te r . 
udge See i f you can find the le t te r and i f you can find i t , w e ' l l , we'll 
talk about i t . 
(Pause) 
jdge While we're looking for that , le t me—I—as you can t e l l , I'm rea l ly , 
I'm r e a l l y , I'm real ly having a problem with this particular adivse 
that you got. Mr. Kinsinger, while your wife's looking le t me talk with 
you a l i t t l e more about tha t . 
In your opinion was there anything unreasonable in the employer's request 
to you? Anything unreasonable they were asking you to do? 
aimant Oh yes. 
idge Any—what? 
aimant I feel the entire thing was unreasonable. 
idge What was un—what was the unreasonable thing that they were asking you 
to do? 
aimant Well I—since I called Mr. Kinder on 9-8 and told him what the situation 
was, I again called him on 9-12 and told him why I was off—that I was off 
due to this accident of 5-22 and I was having trouble with my back, in 
addition to my f e e t . . . 
-52-
000076 
is some medical advise that you can ft work, not some legal advice that 
you can't work. 
Claimant On 10-6 I believe that 's why Karin Jentzsch and Karen Bai came to my 
home to get a medical re lease. . . 
Judge Are they . . . 
Claimant ...my signature. 
Judge ...employees of the company? 
Claimant Utah Power and Light, yes. 
Judge Power and Light. Okay, and that was when they (overtalking). 
Claimant They signed—they made me—had me sign a re lease. . . 
Judge Okay. 
Claimant . . . f o r any and al l medical documentation from any doctor. 
ludge Okay. 
Irs.Kinsinger Do you know... 
ludge Mrs. Kinsinger, anything else that you want to bring up that we haven't 
covered? 
Irs.Kinsinger I don't know, is this important... 
udge What is i t . 
rs.Kinsinger ...here? Where David—written after—he would keep a sheet of paper by 
the phone and when he'd called—he'd keep a record of when he called with 
the phone bills—on the dates that he c a l l e d . . . 
udge Okay. 
rs.Kinsinger . . . t o prove that he'd called i n . 
udge Have we already talked about them... 
laimant Uh huh. . . 
jdge ••.here today? 
-60-
000084 
1407 West North Tempi* 
P O GoxS'JO 
Siit U * e City. Utah U<< 110 
September 22, 1986 
Mr. David Kinsinger 
3179 Minuet Avenue 
West Valley City, Utah 84119 
Mr. Kinsinger: 
It is necessary that we meet concerning your alleged back injury. 
You will need to supply proof of consultation with a pliysicinn on September 
15, 1986, September 16, 1986, and September 17, 1986. 
An explanation as to your absence from work will bo required. 
Please meet with us on Thursday, September 25, 1986, at 8:30 AM. 
Respectfully, 




cc: F i l e 
oooiii 
• * LIGHT COMPANY 
P. 0 . BOX 680 
Huntington. Utah Q4528 
September 25, 1986 
Mr. David Kinsinger 
3179 Minuet Avenue 
West Valley City, Utah 84119 
Dear Mr. Kinsinger: 
I was disappointed that you did not keep your appointment with uj? on 
Thursday, September 25, 1986. Your lawyer, David Smith, called. 
It is your responsibility to let us know why you have not beer, here for 
scheduled work since September 8, 1986. Your doctors' appointments r.ust be 
verified with us in order that wc may make some decisions in your case. 
I again ask that you personally get in touch with me, Mr. Gwyther, or Mr. 





cc: f i l e 
000113 
uuuicr 
I 4 LIGHT COMPANY 
P. 0 BOX 680 
Huntington. Utah 84528 
October 2, 1986 
Mr. David Kinsinger 
3179 Minuet Avenue 
West Valley City, Utah 84119 
Dear Mr. Kinsinger: 
We have mailed ycu two certified letters - September 22, 19S6, and 
September 25, 1986, respectively, indicating the importance of you personally 
explaining why you have been absent from work since September 8, 19<q/;. We 
received no answer from you personally. We. are well within our rights, as you: 
employer, to ask you for this information. 
It is imperative thaf you, personally, contact me, Mr. Gwyther, or Mr. 
Burgess by Tuesday, October 7, 1986, at 10:00 AM. If we do not hear fror. you, 





cc: f i l e 
000116 
pauiei* 
• A LIGHT COMPANY 
P. 0. BOX 680 
Huntington. Utah 04528 
October 9, 1986 
Mr. David Kinsinger 
3179 Minuet Avenue 
Salt Lake City, Utah 84119 
Dear Mr, Kinsinger: 
This is the fourth (4th) certified letter ve have mailed to you .lskinn yon 
to supply us with information ar. to the reason you have brcn off work i*incn 
September 8, 1986. We need this information to make a decision ir your case. 
On Monday, October 6, 1986, you called Mr. Burgess and inferred him your 
doctor would provide us with some medical information, but to date he ha? not 
responded. 
Reasons as to why you have been off, especially which doctor you visited on 
September 8, 1986, September 9, 1986, or September 10, 1986, need to be ir. our 
hands by October 16, 1986. It is solely your responsibility that vc receive 





cc: f i l e 
000117 
power 
I ft UGHT COMPANY 
P. 0. BOX 630 
Huntington, Utah 84528 
' \S / / , Vfc 
October 1 ifi I '1" B 6 
Mr• Dav i d Ki n s1nge i 
3179 Minuet Avenue 
Salt Lake City, Utah 84119 
tit ,i, n" iiislnger: 
I fu',itf •it'inii y\\i\ four certified letters requesting verification J! a leasun 
as to why you have not been to work since September 8, 1986, In each letter 1 
have done my best to make it clear that it was your sole responsibility to 
provide us with proper verification of reasons for your abser^e 1JA •—•-• ^een 
more than fair, yon certainly have nnt iie**n fair with us. 
As i stated in my last letter of Or tubei ), TJUb, ii we uxd not hear from 
you by Thursday, October 16, 1986, you would be terminated. Today is October 
16, 1986, we have not heard from you and you a/re hereby terminated from service 
at Utah Power & Light, Huntington Plant. 
Respectfyily,, 
Donkld Justesen 
Maintenance u^p*'i im * * • i. • • i i1 
ru/kw 
i:c f i l e 
iU\lL It;,. , f. c/ c0~ *'//& 
0 0 0 1 2 3 
JL>AY1JL> K 2MIT IT 
A'lTOUNKY * I'll ' U »i !NM 1 < W ,' 1 l\V 
6925 UNION PARK CRNTKll 
SUITE 300 
Ml OVA!.!?, UTAH MM! 
801-566-3373 
Octobe r 1 7 , 19 8 6 
Mr. Don Justesen 
Maintenance Supei * i. ./.i. Jci it 
1
 t'\ Power and Li ah*: Company 
I\C. Bc:< 68" 
Dear Mr, Justesen : 
1 have t.ri ed unsuccc.'".:.' . . . „ . .w* v . ;, .. . . .,.,.,-;. -.-j ..ncr 
you,, Mr. Burgess or Mr. Cwythnr by t l^ ph<->- - ^^^'.-irr'ir^ vour 
J etters to my client, M r . David Kinsinger. 
As you no doubt are aware, the industrial insurance ?:*»': of 
your company is now directly handling Mr. Kinsinger !s claim for 
which he is presently disabled and off worh. You may wish to 
contact M s . Karin Jeirtzsoh or Karen Dai of Kaergy Mutual Insurance 
Company to obtain medical information relevant to Mr. Kinsinger's 
claim. That information has previously been request::.::':; by them 3r\6 
sent to them by Mr. Kinsinger 1s orthopedic physician. 
1 should make you aware, addit:! cnal.l y, that: you:: company 
is being represented by course], Mi Rinehart L. Peuhel] , with 
whom I have recently been in contact on this claim. It is not 
ethical for you to ma};e direct contact wi 1h my client v.-hen yc: ; a r• > 
being represented by counsel. 
For your information, T sha.13 be directing further 
correspondence on this matter to Pesli^: ' . 
i • J 
DAVID K . 31 !11'!", 
At t o r n e \ ::J l : r .-i w 
D K S / j s 
E n d s . 
000124 
' iviuumam Bell DAVE K1NS1NGER 






























SEP 19, 2: 
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SEP 19 - 2 : 
SEP 20 V: 8 s 
SEP 27 8: 
SEP 29 12: 
SEP 29 , 2: 
SEP 30 l! 
SEP 30 ; 2 
OCT 01 11 
OCT 0 1 - 9 
OCT 02 9 
OCT 02 12 
OCT 02 6 
OCT 03 11 
OCT 05 1 
OCT 06 1 
OCT,06 2 
OCT 07 1 
OCT 08 8 
OCT 10 3 
OCT 12 10 














































































































































































MOUNTAIN BELL SUBTOTM OF TAXES 
MOUNTAIN fltlL CURRENT CHARGES 
$4.61 
$57.64 
FOR BILL AND ORDER1 INQUIRIES CALL 801-237-5511 000122 
-tz-sc 
I 
^ 4 ?•: - ^ j . :ji ^ ' / r / > / \ 
'li.lt t 








 mEPHO„ (80,M5-IM$ 
P, C BOX B**-
SA1 T LAKE CIT , \ I I'M' I 8 \ 1 10 
TO: MY HEALTH CARE PROVIDERS 
1 h a v e Hiade a c l a i m f o r w o r k e r ' s c o m p e n s a t i o n r j e n i i i t s 
' " o e r s o n a l i m u r i e s s u s t a i n e d on ^ y 22, i« J^& 
Your f u l l c o o p e r a t i o n wifh in pniplnyi i iim! i l . i us un a n m 
company a n d / o r t h e i r c l a i m s r e p r e s e n t a t i v e , Le land IK f e l i n g , 
I, , I. e s f p t f M I i i< r e q u e s t e d . 
I I 'JUIK uMiiif i M'U iiiim in p g u e s t e d t o furn j sh t h e 
c l a i m s a d j u s t e r s any ar.J ri 1, ! i n f o r m a t i o n n r op i ",ir:v 
t h e y m.", r e c u e s t r e g a r d i n g my p re sen t ' or f a s t p h y s i c a l 
c o n d i t i o n aim t r eatment dii i i i ' >.'i ' ' r ; "V) 
X- r a y s o r t e :«o r d s t h a t you h ave r e g a r d i n g m y p a h I o.;., p r e s e 111 
t'lomii T; a on i , r eai HUPM i „ 
DATED K ^ 9 - K 1 9 ^ . 





 T„„„os[ „M1M 
r. o. BOX 099 
SALT LAKE CITY. UTAH 
St J • ' Till' !" l t t . 19Sf> 
David Kinsinger 
3179 Minuet Avenue 
"West "Valley C i t y , t i l 341,19 
Re: Back 1 iji ,r 3 
Deai: Mr, Kinsinger 1 
Energy Mutual Insurance Company cannoc assume liability for your 
back problems. 
There is no medical docum.enta.tion supporting any disability • on a 
back injury pertaining to the incident of May 22, 1986, If you 
disagree with our findings, y o u c a n f i I e. f o 1: a, h e a. r I. n g v i 111 t!: 1 e 
Industrial Commission of Ileal 1 
Ut1 11 1 ) 11 1  1 11 in 1 !, .in 111111! II11 1111 s 1»1 v 11 i» l : n v o n a t . ~-
Respect full v, 
& - & 
Karin Jentzsch 
Indus trial CI aims 





M c d k a f - f r e l m t o n j l * d f . 
t»tt $400 South. Suite 100 
PSandy. U u h M092 
(801) 571-7061 
COftOON t . KIMIALU M.0., f . C 
DONAIO A. SCHMtOT. M.D „ f C 
September 12 f 1986 
Cottw iwood Medka l tower 
250 East 5770 South. Suite 160 
Murray. Utah &4107 
|801| 262-5353 
Or. Crafg A. McManama 
35^0 South 4000 West 
Vest Valley City, Utah 84120 
Oear Doctor McManama: 
Thank you for referring Oave KIi is I f igci to m y o f f i c e , I h i s 31 yeai :: l'i I i /I l i ' t e 
male who works as a skilled helper, presents with a chief complaint of back 
pain and leg pain. The patient states that he fell when a forklift knocked 
him down, with the onset of low back pain. Apparently the forklift ran 
over both his feet, fracturing his i Ight foot. I le was on cu utches and off 
work for two months, then he went back to work about two weeks ago. The 
date of Injury was 5/23/86 and the employer Is Utah Power and Light. He 
says it only became evident that 1 »c was having as rot id i leg pain as he was, 
when he actually started walking and went back to work. He has had some 
prior back pain and was off about six weeks. Dr. Hames took care of him. 
He presently has pain dowi i the side ol " his r ight leg with occasional numbness 
and tingling. He states that this pain Is very similar to the pain he had 
before, and the left leg Is OK. He has had no physical therpay or medication 
except Dotobld. His foot seems to be getting quite a bit better, and h* 
has undergone physical therapy for his feet He has seem a chiropr- -
Price for the back problem. 
Physical examination of the patient: reveals tenderness and spasm If i the lumbar 
spine, especially on the right side at L4-5 and L5-S1. He has good heel 
toe walking. Forward flexion was restricted from 0-30°, positive straight 
leg raising on the right at 45*
 f producing leg pain. I le has normal strength, 
reflexes and sensation In the lower extremities with negative Babinski, no 
atrophy. Five view xrays of the lumbar spine were obtained. I believe this 
patient I mas a possible ruptured disc with r'igl it sciatica, I wl I I or der 
cT scan on the patient and I have given him Flexeril and Empei in 3- He 
to return to see me In one week for follow on these studies. 
Til tail i ill :, you,,, icjatn for rrfpi" r I nq llils pal icnl, I sinceiel) appreciate It. 
Sincere!) , 
Gordon R I'd ml: al 1. »" I D. 
6IK/Jt 
OOdlTJs 
Infants, Children, and Adults 
September 24, 1986 
Dave Kinsinger 
3179 Minuet Ave. 
W.V.C. UT 84119 
Dear Dave: 
As you have requested I am writing regarding your 
back pain. I recall that early in the course of t:n*a t :::r :x t 
of your foot problem, you mentioned that you had had ;\ :,.•< V 
injury in the past. Also, when we started you on the ens; 
with the walking heel, you reported that your back va-? kr::' 
a great deal and you thought this might be due Lo \\\*: 
walking heel being higher than the shoe height on l!:c !•?:": 
foot. I did remove the walker from the cast because of 
this problem. 
Also, I recall that after you had returned to work, 
for one or two weeks, you called and asked for a refer-! I 
to an orthopedic surgeon because of severe back pain. 
Someone from your work called our office the next week 
to report that you had not returned to work. I explained 
that you had called about your back, and that you were 
probably having difficulty getting an appointment to sec 
the orthopedist. I also, recall that during the course 
of treatment you began having numbness in the right hi*; 
toe, which I felt was probably related to your back 
problem and usually meant a disc compression of the fot:r:':: 
lumbar spinal nerve root. 
! 
I am not an expert on back problems, but Dr. Kir.bnl 
findings seem to substantiate my earlier imprrssion. 
hope you can find the back relief you are seeking, an 
will continue to follow your Coot injury progress. 
S i n c e r e Iy» 
t< aw, •- '• ' * ' 
C r a i g A. McManama, DPM 
C A M : t f 
Harmon Professional Building 
3540 South 4000 West, Suite 300 
West Valley City, Utah 841X0 
000112 
INDUSTRIAL COMMISSION OF UTAH 
NORMAN H. BANGERTER, GOVERNOR STEPHEN M. HAOLEY. CHAIRMAN 
WALTER T. AXELCARO. COMMSSIOMER 
L L NIELSEN. COMMISSIONER 
September 30, 1986 
UTAH POWER & LIGHT COMPANY 
Energy Mutual Insurance 
P. 0. Box 27158 
Salt Lake City, UT 84127-0158 
Re: David Kinsinger 
Inj: 6-19-81 and 5-22-86 
Emp: Utah Power & Light Company 
Gentlemen: 
We are enclosing a copy of the above named employee's Application for 
Hearing which has been filed with the Commission. 
You must file with the Commission a written Answer to said Application 
within fifteen (15) days [an additional three (3) days will be allowed for 
mail service] from the date of this letter. Said Answer may be in letter 
form, but should either admit or deny liability for the claim. It should 
either admit, deny, or specifically respond to every paragraph of the 
application form. You must set forth any affirmative defenses you may have or 
you may be precluded from raising such defenses at any hearing on the claim. 
Failure to file an Answer within fifteen (15) days [an additional three (3) 
days will be allowed for mail service] may result in an entry of your default 
and the Commission will proceed without further notice to you to enter an 
Order disposing of the Application. 
Copies of this letter are being mailed to the employee and other 
parties listed below for their information only. No response is requested 
from these parties. 
BY DIRECTION: 
INDUSTRIAL COMMISSION OF UTAH 





cc: David Kinsinger, 3179 Minuet Avenue, WVC, UT 84119 
yDavid K. Smith, Atty., Suite 300, 6925 Union Park Ctr., Midvale, UT 
84047 
WORKERS' COMPENSATION DIVISION • (80!) 530-6800 
160 EAST 300 SOUTH • P.O. BOX 45580 • SALT LAKE CITY, UTAH 84145-0580 
000114 
SALT LAKE CITY. UT 8 4 1 4 5 - 0 5 8 0 





<^(t Lnte fl'fy . (/fa/i x-r//u * 
Printed Name of Employee 
, U-klh j>nu*r t Ltoht On . 







c e c 
2m. _&i 
Employer's S t r t . Add. (Including Off ice #) 
mo 
Sity/State/Zip Code 
APPLICATION FOR HEARING 
H Employer's Insurance Company ( I f known) 
ILAIMANT ALLEGES: 
1 . I sustained an injury by accident a r i s i n g out of or in the course of employment with t 
Defendant, (employer) jm the jgg day of fffoj , 19,-P^- . i  nn ffi 
i 
Location: Give name of business & streeV address (If no address indicate junction, et 
The accident occurred as follows: (Describe accident and resulting injuries) 
U3KT ' * " ' . « . , - . - . . i ~ ~ . . . . 
accident occurred as follows: (Describe accident and resulting injuries) * * 
jOtotal^ d i s a b i l i t y from A~3 to g-;u^rv* 3. The injury caused temporar 
Date first off Date returned 
\. If compensation has been paid for the above period(s), indicate weekly amount, period < 
time paid, and last payment date: Nb^rxtcVr* c*y» W A ^ LV»£ y*J?- .*£> IH^ U,'V . 
5. This Claim is filed because: (Please X appropriate box) 
A. S ] Defendants have refused payment of medical expenses. 
B* O Compensation has not been paid for time off work as shown in question 3 above. 
C. O Defendants have denied liability for permanent partial disability. 
D* O Other Reason (Specify): 
E. QQ I aTO claiming additional temporary total disability £3 *• Additional medical ben 
fits 12) t additional permanent partial disability 12) • 
My date of birth is lO-OQ-.'ft. Wage at the date of injury was t *7- &$ per hour_ 
Day /Week /Month /Year working rfO hours per week and at the date of my injury I 
was t//was not married and had ZL children under age 18 dependent on me for suppor 
EREFORE, I hereby request that the Industrial Commission take whatever action is necessai 
decide^my claim as stated above under authority granted .the Commission in Title 35. 
be 
REPRESENTED BY COUNSEL, COMPLETE BELOW: 
fivvd. 
NTED name of Attorney 
wan tea tne commission in Titl 
N3JED name of Applicant 
th. 
nature of Attorney c e r t i f i e s that Attorney 
read d irec t ions on reverse s i d e , * * * 
eet Address/Suite Number or P. 0 . Box 
f /State/Zip Code Telephone 
*^ r)S//rfts ' ^ / ^ A 
Signature of Applicant c e r t i f i e s that Claimar 
has read d i r e c t i o n s on reverse s i d e . * * * 
ZM Mi/iuti fit*. 
Claimant's street address/Apartment Number 
City/State/Zip Cfod*7 
Claimant's Telephone 9 Social Security # 
0O0115 
